some of them and their purported competitors that traditionally had been labelled as common
carriers. AMTA already has noted that parity could have been accomplished, and, in the
Association’s opinion, should have been achieved. by recategorizing most, perhaps even all,
mobile services as "non-common carrier”. Thereafter, in response to the query in the Notice,
AMTA would again emphasize that the heretofore private carrier wireless industry was highly
competitive when it belatedly became subject to Title II obligations, remains competitive
today®S, does not serve the general consumer, and does not have a history of unfair or
unreasonable practices. Under these circumstances, Section 10 would appear to require the FCC
to forbear from imposing any Title II obligations.

31. Further, even if the Commission declines to revisit the CMRS and
telecommunications carrier definitions or to forbear under Sections 10 or 332(c)(1), the FCC,
as a practical, and in some cases equitable matter, must consider the technical and operational
characteristics of various systems before imposing regulatory obligations. For example, the
Association has urged the FCC to reconsider its "covered SMR" definition in respect to number
portability requirements, although, to date, the Commission has not done so. The Association
has explained that, with the exception of those systems that would be considered "covered
SMRs" under AMTA’s refined definition, customers on the interconnected systems operated by

the Association’s members do not have individual telephone numbers to port. Customers share

35 See, Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of
1993, Annual Report and Analysis of Competitive Market Conditions with Respect to
Commercial Mobile Services, First Report, FCC 95-317, 10 FCC Rcd 8844 (1995); Second
Report, FCC 97-75, 12 FCC Red 11266 (1997); and Third Report, FCC 98-91, 13 FCC Red
___ (rel. June 11, 1998).
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telephone numbers for which the system operator is the subscriber. The obligation has no
meaning in the context of these systems. Complying with it, if possible at all, would require
a fundamental reconfiguration of a system for no purpose other than to conform to a regulatory
requirement that provides absolutely no benefit to the system’s customers; but failure to comply
could subject the operator to substantial penalties. This Orwellian result is a nonsensical
elevation of nomenclatorial categorization over common sense and practical realities.

32.  Similarly irrational situations have resulted from the application of the
telecommunications carrier definition to non-interconnected systems. Many two-way radio
systems provide dispatch service only; they are not interconnected with the PSN in any fashion.
The businesses use the telephone network just as any non-telecommunications business uses it -
- to make and receive phone calls at an office where the business is conducted. However, these
companies now are required to help fund the North American Numbering Plan Administrator,
the entity that administers the distribution of telephone numbers among communications entities
that subscribe to them in order to make them available to the subscribers on their own systems:
primarily local telephone, cellular, PCS, ESMR and paging operators. There is no greater
reason for a non-interconnected communications system to fund the administration of telephone
numbers than there would be for the local gas station to contribute. Both use the telephone
system in conducting their businesses; neither use the telephone services to which they subscribe
in servicing their own customers.

33.  In AMTA’s opinion, the analysis requested in the Notice should be reversed. The

wireless mobile communications marketplace, by the FCC’s own assessment, is competitive.

6 1d.
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The regulatory obligations as to which forbearance arguments are requested are inherently
unnecessary in such an environment. They should be considered only upon a showing that the
market is becoming less than satisfactorily competitive and that vital requirements of consumers
cannot otherwise be protected. The burden should be on those arguing to apply regulations, not
on those who believe a competitive marketplace is the optimal restraint on improper, unfair, or
discriminatory practices. As noted by Commissioner Harold W. Furchtgott-Roth:

I believe the question regulators should ask about existing rules is not whether

there is sufficient justification to de-regulate but, rather, whether there is

continuing justification to regulate.*’

D. Broad-brush Application of Regulations Imposes Undue Costs on Specialized
Wireless Providers Without Countervailing Benefit to the Public.

34.  As described above, the mobile wireless industry includes a significant number
of small carriers offering primarily two-way, local dispatch communications service on a
commercial basis,*® with exclusive use of frequencies in the 470-512 MHz, 220 MHz and 800
MHz and 900 MHz SMR bands, as well as shared spectrum in bands such as 450-470 MHz.
To the extent these businesses offer ancillary, limited interconnection to the PSN, they fall under
the definition and resulting regulations of CMRS status. Because they offer commercial service,
they are included among “telecommunications carriers” under the current interpretation of the
definition in the 1996 Act regardless of whether they provide any interconnected service.

35.  The resulting laundry list of statutory and regulatory requirements with which they

must comply increases in cost and complexity each year. These businesses, most of them with

37 Notice, Dissenting Statement of Commissioner Harold W. Furchtgott-Roth, at 1.

3 The exception to this characterization, as mentioned previously, is Nextel’s digital ESMR
system, now under development in various areas of the nation.
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fewer than fifteen employees, do not have the resources to hire additional employees to deal with
compliance requirements including form completion and fee calculations. Thus, some employee
with other responsibilities, often the owner of the business, must learn enough about each
requirement to determine whether the business must comply and how, then spend long hours
filling out the necessary forms and/or calculating payments.* The alternative is increased legal
fees to Washington-based communications attorneys, an equal or greater burden to a small
entity. As an example, AMTA member Business Radio Products notes that FCC obligations are
handled by a company vice president, one of only two employees. Business Radio Products
estimates that it spends a minimum of four hours per month on regulatory filings alone, along
with $2,000.00 per year in increased legal fees, a large burden for a very small business.

36.  For those providers offering interconnection, CMRS designation is often proving
to cost more than offering the service can justify. Generally, ten percent (10%) or fewer of the
mobiles in use on an analog SMR system are interconnected;* yet, if any interconnection at
all is provided, CMRS regulatory fees attach to all mobiles, generating fees that can range more

than twenty times higher than the PMRS fee.*’ Since interconnection creates a presumption

3 For a detailed and telling example of an entire day spent seeking to comply with a tower
registration requirement, see faxed Letter addressed to “FCC, Gettysburg, PA” (sentto AMTA)
from Don Holzheimer, July 29, 1998, attached in Appendix A. This requirement is not
attributable to the licensee’s regulatory status, but nonetheless is illustrative of the time and
effort small business people are required to spend complying with regulatory obligations.

4 See, faxed Letter to Jill Lyon, Vice President for Regulatory Relations, AMTA, from
Chris McClellan, RCS Communications Group (July 31, 1998), attached in Appendix A. Mr.
McClellan’s company, RCS Communications Group of Winston-Salem, NC, has only three
repeaters with telephone line connections, and an estimated ten customers using interconnect.

41See, Report and Order, MD Docket No. 98-36, FCC 98-115, 13 FCC Red ___ (rel. June
16, 1998)("1998 Regulatory Fee R&0O"). For example, a five-channel SMR system with 1000
mobiles would pay a $12 fee for the 1998 fiscal year as part of a full-term, advance PMRS
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of interstate service,” minimum payments of $100.00 per year are generated for
Telecommunications Relay Service ("TRS") and administration of the North American
Numbering Plan ("NANPA"). The total of these payments is often higher than the revenue
realized from ancillary interconnection.

37.  The presumption of interstate service also triggers universal service funding
obligations for all CMRS systems.* While many operators fall under the de minimis
exemption for annual payments of less than $10,000.00, they still must go through the process
of completing semi-annual forms.

38.  As the FCC is aware, most wireless carriers have no way of determining which
calls routed through their systems are inter-, versus intrastate. To satisfy universal service
requirements, an employee of one AMTA member examined the records for all calls on the
system and came to the good faith estimate that less than one percent (1%) were interstate. A
total of $120.00 was generated from interstate calls out of $700,000 in annual revenue, yet the
company spent more than thirty hours compiling and reviewing data and completing the Form
457. The company has also been forced to modify its accounting system to generate the types

of records needed to complete the filing. This story is not unusual. Universal service is

payment. By contrast, if the same system provided interconnect capability to fifty, ten or even
a single customer unit, the annual CMRS regulatory fee would be $290.00.

4 Report and Order, CC Docket No. 96-45, 12 FCC Red 8776 (1997)("Universal Service
Order").

“ In fact, even non-interconnected PMRS licensees are subject to universal service
requirements if the mobile units of their dispatch-only customers are believed to cross state
lines.
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particularly frustrating for these providers, since none of them offers the list of services required
to provide eligibility for support from the high-cost Universal Service Fund.

39.  To avoid higher regulatory fees, EEO filings, universal service filings and/or
payments, TRS payments, and, for “covered SMR” eligibles, roaming, resale, and number
portability requirements, an increasing number of providers are turning off what little
interconnect they offer and "reconverting” to PMRS status. An example of a business still
considering this step is AMTA member Mitchell Communications.* The company’s total of
twelve SMR frequencies offer a small amount of half-duplex interconnect service, notably to a
local public school transportation system required by Ohio law to provide communications
capabilities on each school bus. Although the feature, fortunately, has not been needed to date,
in case of emergency, bus drivers are able to make telephone calls for assistance. Mitchell
Communications has been pleased to satisfy this vital, safety-related need by providing the
interconnect feature. However, the requirements of its resulting CMRS status have forced the
company to consider curtailing the service:

In the past 6 months, I have been considering discontinuing the telephone

interconnect service due to the additional costs, time spent to complete forms and

keep and update detailed records brought on by this regulatory burden under

current CMRS rules. Elimination of this service would force some customers to

either go to another carrier completely or to supplement their radio system with

cellular or PCS phones at a much higher cost to them.*

40.  In light of the focus of the FCC on enhancing competition, it is ironic that the net

result of its regulatory requirements is to reduce the number of providers in local communities

“ See, faxed Letter to Jill M. Lyon, Vice President for Regulatory Relations, AMTA, from
Jeff Mitchell, Mitchell Communications, July 29, 1998, attached in Appendix A.

* Id.
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offering some sort of mobile telephony service. Customers are provided with fewer choices.
Those that have been satisfied with a low-cost dispatch-oriented communications system*® must
subscribe to an additional, often more expensive, service designed for the consumer public if
they should require even occasional telephone capability. The lack of interconnect capability,
or the alternative of higher communications costs, affects the productivity and bottom line of the
tens of thousands of businesses across the country using these more specialized wireless services.

41.  Most critically, however, the regulatory requirements triggered by CMRS or

telecommunications carrier status, when imposed on these carriers, offer no benefits to their

customers or to the general public. As described in detail above, these systems do not market

their services to the public, and the general consumer is not their customer. Forbearance from
the regulatory and statutory requirements outlined supra, based on re-examination of the CMRS
and telecommunications carrier definitions, is needed to reduce the unnecessary burden of filing
and payments on an industry not intended by Congress to be included within them, and an
industry not competing with consumer-oriented providers.

E. The Forbearance Requested Herein will not Adversely Affect Regulatory
Parity.

42.  Finally, the Notice queries whether extending forbearance from particular
obligations only to some classes of CMRS or other wireless telecommunications carriers would

undermine the regulatory symmetry goal of the 1993 Act and the Commission’s implementation

“ The average monthly charge for unlimited SMR dispatch airtime in 1997 was
approximately $16 per unit; interconnected units on analog systems generated approximately $37
per month. AMTA and Strategis Group, The State of SMR and Digital Mobile Radio, 1998.
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thereof.” AMTA believes that the regulatory parity and forbearance objectives are
complementary. Both can be accomplished without jeopardizing competitive initiatives or the
public interest.

43.  Many aspects of regulatory symmetry have been accomplished already in the years
since enactment of the 1993 Act. The Commission gradually has replaced its frequency- and
site-specific licensing systems in most commercial services with geographic licensing schemes
utilizing competitive bidding procedures.*® The auctions by which licenses are awarded have
been essentially identical and operations of successful bidders are subsequently governed by
similar, albeit band and service specific, construction, operation, partitioning and disaggregation
provisions. Incumbents in services traditionally licensed on a site-specific basis who are not
successful in securing a geographic authorization, when not subject to mandatory relocation,*
operate under comparably restrictive provisions proscribing their ability to modify or expand
their businesses. These licensees may not favor the rule changes adopted, but, in general, they
would concede that these changes have been imposed uniformly across services to the extent

practically achievable. There is no reason to believe the FCC could not proceed as methodically

in implementing a symmetrical forbearance effort.

47 Notice at § 117.

“® Third Report and Order, Fifth Notice of Proposed Rulemaking, PR Docket No. 89-552,
12 FCC Rcd 10943 (1997)(220 MHz); First Report and Order, Eighth Report and Order and
Second Further Notice of Proposed Rulemaking, 11 FCC Rcd 1463 (1995)(collectively "800
MHz SMR 8th R&0"); Memorandum Opinion and Order, PR Docket No. 93-144, 12 FCC Rcd
9971 (1997)(800 MHz SMR); First Report and Order, PR Docket No. 89-553, 8 FCC Rcd 1469
(19993)(900 MHz SMR); Second Report and Order and Further Notice of Proposed Rulemaking,
WT Docket No. 96-18, FCC 97-89, 12 FCC Rcd 2732 (1997)(Paging).

¥ See, e.g., 800 MHz 8th R&O 9 269-286.
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44.  Moreover, while the Association would not assume Congress now is unconcerned
about maintaining an appropriate level of regulatory parity, its Section 10 analysis does not
include that symmetry as a factor to be considered in determining whether forbearance is
appropriate for all or only a particular class of CMRS or telecommunications carrier. The
Section 10 analysis, as described supra, is straightforward: regulations must be eliminated
unless the FCC determines they are necessary to ensure just, reasonable and non-discriminatory
actions on the part of carriers, to protect consumers or to protect the public interest. Thus,
unless the FCC makes a specific finding that forbearance in a particular instance will lead to one
of those impermissible results, not simply that it could result in some reduced level of regulatory
equipoise, regulatory parity cannot, in and of itself, be the basis for an FCC determination not
to forbear.

45. In fact, however, the two concepts should work in tandem. To the extent that a
particular carrier, or class of carrier, has sufficient market power to impose unfair or
unreasonable terms on its subscribers, or otherwise can take actions adverse to the public interest
with marketplace impunity, forbearance would not be appropriate. By contrast, members of the
increasingly competitive wireless industry typically never had, or have since lost, the ability to
act contrary to the interests of their customers without suffering adverse economic consequences
since their customers are free to secure service from alternative providers. This equity is due,
in part, to successful FCC efforts to promote regulatory parity. Under those circumstances,

forbearance is required under the Act.
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IV. CONCLUSION

46.  For the reasons set forth above, AMTA urges the FCC to adopt rules consistent

| with the positions described herein.
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“Your clear choice for wireless communications” e

| Hello,.. Holla cmmymsm?lm'tuummnmm 1 have been kept in the dark
 with my hands tied behind my back for s0 long thet it is fard 10 el

| Just in cese someons might be, lmmbkmmmmmlmmmmmmseoﬂuhr
‘ PCS“ESMR,MW

: lmuummmm wuappbdmysnﬁSMRbumwﬂsmMmmwmng
frequencies. ‘All | wanted to do-was @épend my smali system from 5 channels to 10. Yes..10. It's hard
to befieve that a communications company can exist with only 10 channels. However, when your
mmhaMd?&Mmel&Ommmﬁu | think it makes good sense.
Durting this dark time, mymhadbemebusychmﬂndfuwtemmdbbw
ooﬂulwplmagom ‘

Tobep'm.m undex, | had t buy my much needed channels from speculators throughout the U.S.
Tmmﬁmadwymm, mﬁmamm,mﬂmnamachimshop,Momﬁomason

:mmmmmmumummwm CMRS, covered SMR, NANPA
universel service, TRS funding & EEO reports are killing me. | have to hire 2 lawyer who specializes in
the FCC to heip me undérstiind, aid his fee is more costly than my regulatory payments.

TommysmuMIMamemmymbmmM Several
yoars age, the FOC came up with the idea of requiring registration numbers on towers or antenna
moun&ustuchmswﬁmt\um Heights under 200’ and not near an airport are exempt from
mem Thave several potential customers who want the locate their equipment
on my tower but car't get a frequency or relocation assignment from the FCC because there are no
registration numbers on my exempt 100" tower. What's going on here? With the customer and myself
baftling this latest snag for 90 daye with no results, { decided to register all 7 of my exempt towers to
prevent any fuither delays. By the way, my towers range from 20 to 150", smaller than a ot of our
power lines or tnees. IWﬁnprmaWOOAMon?m Not knowing how or what form to fill
out,thtssvdntithok o




‘7mmi‘

1. Hooksd through my FOG:Rule baok~( NO LUCK).

2 lmmbaﬂwmmmmmm | decide to do it alone, as my
Mmmhsmandm&mfngup

3 Mymmmdlmpemnsqumlcwmecbseswum

4 ImlH?smlesmybHdom.Mr and the most knowiedgeable person their said: * yea, | think |
knaw what your talking about, but the two individuals whe know for sure are on vacation and won't be
backunﬁw;esecondmkmﬁmgust .call back then”.

S Imkmmmmwcdmkaﬁmwhnhmhmbrmmm | wait on hokd
forwmnules,ﬁmuyammm { finally get 2 real human on the line, and he doesn't know
which form to-use and suggeets I'call the FCC. He gives me the number he uses and informs me to get
a fresh cup of coffee, aslwillbeonholdwimanopombrinaboxfoms-mminuws.

8. wa“mdwdtonhotdiorﬁmms,noludn

7. leMwmmemmmum 1 find 2 menu that gives me a
mmba'tooodorr-ocm lhangup

8. ta!lmofonnhumbet lﬁndoutthatlcan have the form faxed to me if | know the document number,
Iambldﬂﬁsbyareeordm

9 lhangupandceummbam searching for an index. | find an index that can be faxed to.me.
10.,Wmml:w;wwyd 18 pages.

11. 1 locate a:document number for striicture registration ( 000854 ), the index suggests that | might aiso
want { PR5000 fact sheet # 15 )7

121 calt the form line again, and:requeet that document 000854 be faxed to me.

13. 20 minutes later, | have the * Appiication for Antsnna Structure Registration Form 854 and General

14. 1mmmmmmmklwmmw PRSOODMM#%&W
in the index. , o

15. 1 phone the form ine again, and find out that 5000 in PRS000 is not the documnent number. | search
the index and find:the-document number for fact sheet # 15.

18, lmmwmmmmﬂmwwm 20 minutes fax ime.
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acopydmoFMMmedFMMynumbu

18. tmmmuamumdsmmmmw 1 look in the FCC Document list and
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FAA office. | select one of 8 locations given and decide to call the Renton, Washington number.

19lcaulnnumnnmber i talk W & real person and | am transfemed t©© a likety candidate....! get
voice mail. lh-vaammdhangup
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Co mumcations Group
-Falem NC 27107
FAX
;
4'" mtion: Jill M. Lyon Fax # 202-331-9062
3 Cellylar
J Phone
FROM:  Chris McClellan \ Date: 7131198

i} Phone:  (910) 788-9191
FAX (910) 650-112

{
i
I
R"EF Action Request.. Forbearance NPR-Regulatory impact
5 f
|

ral years ago we were informed that Private Carrier (FB6C) Repeaters
orked Smarter Not Harder”. The idea seemed sound and we went to a
qreat deal of trouble and expense {o convert all of our old (FB4) UHF
ommunity Repeaters to FB6C s. Now they are all classed CMRS.
hat a pleasant surprise to be lumped in with Nextel and PCS. What kind
f sense does it make, especially when only ihree of the repeaters have
phone lines connected to them and hava approximately ten customers that
use interconnect. | suppose you cbuld argue that we are poised for the future
qf UHF.
{
ANPA...we have more phone lines (numbers) coming into our office than
have at all of our radio sites...inj fact most businesses have more.
Are we missing something here... we do not understand why we must pay
‘minimum of $100 to NANPA just because we have been labelied CMRS.
I ;works out that we are paying a tax of $20.00 per number for our
j onnected transmitters. We think we are being violated.

Umversal Service Fund.. Five hours of research to fill out the form. For what?

RS...Am | an interstate service provider if one of my customers drives up
mountain on the other side of a state line and talks back to his base station.
Tiry to get the same answer from a dozen people at the FCC. No one knows
nything or they know that it is an linsane rule to make a simple dlspatch
tem liable for such restrictions hnd funding.
ext, they'll probably require us to|furnish a!f of cur customers with headsets
hether they are hearing impaired or not.

Chris McCielian

1 Vice President

© 1-800-441-9191
Fax 910-650-1124

l‘?outrageous that someone can force us to spend time and money for nothmg.

Number of Pages‘f
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“ \ [hertz Drive - l
ston-Salem, NC 27107 )
FAX

Number of Pages

292

e aiso have severaf small SMR S isbemvs in operation. 99% of the units
e dispatch... we Have no way to éxpand the systems without frequencies...
ey are nearly at full capacity now...we do not have the technology to
fler "Roaming” and "Resale” on our systems. What are we to do?
We are “Covered SMR™ and so we are breaking the faw. Please talk the
CC into making a common sense|determination as to who and what kind
f SMR is a "Covered SMR".

|
ﬁ
j
f
|

Chris McClellan

Vice President

1-800-441-9191
Fax 970-650-1124




Mitchell Communications, Inc. |

Wireless Communications Specialists.

3470 Manchester Rd, Akron, OH. 44319
{330) 844-0122 Fax: (330) 644-5170 N

Wednesday, July 29, (998

J M. Lyon
AMTA

Dear Jill:

| am whiting in respunse to your fax regarding the FCC Forbearance NPR.

| acg asmall analog SMR operator who i regulated as CMRS. T have 2 SMR systeras. One sm{-‘ﬁth
7 Channals and unother with 5 channcl,. | have verv tew customers who require weiephone \
utereeanect service and all of my telephone interconnect customers are half duplex. My wmﬁne
primarly operated as dispatch twoway However, 1 have customers who have an oceastorwd meed for
tew interconnect for emergency purposes | am acrually have an opeesting loss from che
telephone interconnect seevice that |do provide but T continue to offer it to satisfy my customers d
demands. | bave one customer who s i local Public Schaool transportation system. They use sty SIME
syswems on a daily basis for dispatch purposes. All of their radins are programmed so that the bup i&iver
can instantly make u teléphone call to an emergency dispatcher for assistance. They have ot had 20
use tha energency telephone as yet bur someday a life could be saved due to the availability ﬁ‘“ﬁ
SCLVIOR. '

In che past 6 months, [ have been constdering discontinuing the telephone interconnect service due to
dwaddmond QO8ts, timg spent wo complete forms and keep and update detailed records broughtion by
this regulasory burden under current CMRS rules. Elimination of this service would force soue
Wm to either go to dnother carrer completely or to supplement their radio system with: oetbular
or PGS phanes at a much higher cost to them.

| trdy believe that analog SMR systermy with very limired telephone interconnect capactey M‘bt
exempted from the burdensome record keeping and Fee/Filing requirements of the current m
Without a chagge vecy soon I can isoure you that 1 will be ending my telephone interonanece oﬁﬂng

and changz my FCC Authorizadon to MRS sratus for relief.
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